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1 August 2017 
 

BY EMAIL AND EXPRESS POST: Carolyn.mcnally@planning.nsw.gov.au  
 
 
Ms Carolyn McNally 
Secretary 
Department of Planning and Environment 
Level 22, 320 Pitt Street 
SYDNEY  NSW  2000 
 
 
Dear Ms McNally 
 
Seniors Housing: conflict with the State Environmental Planning Policy (Sydney Drinking Water 
Catchment) 2011  
  
1. Introduction  

1.1 We act for a number of developers of aged care and disability housing facilities in NSW. 

1.2 As you would be aware, the primary environmental planning instrument which regulates housing 
of this nature is the State Environmental Planning Policy (Housing for Seniors or People with a 
Disability) 2004 (Seniors Housing SEPP).  

1.3 It is necessary to bring to your attention an issue we have identified regarding the relationship 
between the Seniors Housing SEPP and the State Environmental Planning Policy (Sydney 
Drinking Water Catchment) 2011 (Drinking Water SEPP). We propose a solution to this issue at 
part 7 of this letter. 

2. Summary 

2.1 Under the Seniors Housing SEPP, development for seniors housing (and housing for those with a 
disability) can be carried out on urban land, and land on the fringes of urban land. There are 
prescribed areas where the Seniors Housing SEPP does not apply. One of the areas from which 
the Seniors Housing SEPP is excluded is land identified in another environmental planning 
instrument as a 'water catchment'.  

2.2 The Drinking Water SEPP identifies a very broad area as the “Sydney Drinking Water Catchment” 
area. The area covers an enormous area including the Blue Mountains, Wollondilly, parts of 
Wollongong, the Southern Highlands, and as far south as the NSW snowfields. In our view, the 
Sydney Drinking Water Catchment is land that is identified in another environmental planning 
instrument as a water catchment and therefore the Seniors Housing SEPP does not apply within 
the Sydney Drinking Water Catchment area. 

2.3 In our view, the displacement of the Seniors Housing SEPP by the Drinking Water SEPP is an 
odd result that could not have been the intention of the draftsperson. The reasons include: 

(a) it is the intention of the Seniors Housing SEPP to prevail over local planning controls. 
There are a number of 'water catchments' referred to in local environmental plans in NSW 
which tend to be environmentally sensitive areas, remote from urban areas.  
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(b) within the Sydney Drinking Water Catchment, towns and cities such as Wollongong, 
Bowral and Goulburn are located, which are ideally suited to development for seniors and 
those with a disability; 

(c) the aim of the Drinking Water SEPP is to ensure that development in the catchment area 
will have a “neutral or beneficial effect on water quality”. It is not to prohibit any type of 
urban development. Indeed, other types of urban development are permitted in the 
Drinking Water Catchment, as are more destructive activities such as coal mines, 
quarries, industries, designated development and other types of offensive or intrusive 
development.  

2.4 It is our respectful submission that the Department of Planning should take action to rectify this 
matter. We propose an amendment to the Seniors Housing SEPP at part 7 of this letter. 

3. Relevant provisions of the Seniors Housing SEPP  

Background of the Seniors Housing SEPP 

3.1 The State Environmental Planning Policy No 5—Housing for Older People or People with a 
Disability (SEPP 5) predates the Seniors Housing SEPP and came into force in 1998.  

3.2 Clause 3 establishes that the primary aim of SEPP 5 was to: 

"increase the supply and diversity of housing that meets the needs of older people or 
people with a disability" (clause 3(1)(a)).  

3.3 The aims of the instrument were to be achieved by:  

"setting aside local planning controls that would prevent the development of housing for 
older people or people with a disability that meets the development standards specified in 
this Policy" (clause 3(2)(a)). 

3.4 SEPP 5 was repealed in 2006 with the commencement of the Seniors Housing SEPP. As you 
would be aware, the Seniors Housing SEPP updated many of the provisions and controls 
applying to this type of housing. The aims and objectives of SEPP 5 referred to above are largely 
repeated in the Seniors Housing SEPP. 

Principal provisions of the Seniors Housing SEPP 

3.5 Clause 2 of the Seniors Housing SEPP provides that the policy aims to encourage the provision of 
housing (including residential care facilities) that will: 

"(a)   increase the supply and diversity of residences that meet the needs of seniors or 
people with a disability, and 

(b)   make efficient use of existing infrastructure and services, and 

(c)   be of good design." 

3.6 In familiar terms to those above, these aims are to be achieved by: 

"setting aside local planning controls that would prevent the development of housing for 
seniors or people with a disability that meets the development criteria and standards 
specified in this Policy" (clause 2(2)(a)). 

3.7 We reiterate that the it is the intention of the instrument to prevail over local planning controls. 

3.8 In relation to the application of the Seniors Housing SEPP, clause 4(1) of the instrument provides 
that the instrument applies to land within New South Wales that is: 

(a) land zoned primarily for urban purposes, or  

(b) land that adjoins land zoned primarily for urban purposes. 
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3.9 The one proviso of clause 4(1) is that certain development must be permissible on the land for the 
instrument to apply. This includes dwelling houses, residential flat buildings, hospitals and other 
special uses such as churches and schools.  

3.10 The practical effect of this provision is that seniors housing can be carried out on urban land, and 
land on the fringes of urban land. 

Land where the Seniors Housing SEPP does not apply 

3.11 Clause 4(2) provides that land that is not zoned primarily for urban purposes includes land that is 
within any of the following zones under another environmental planning instrument: 

'(a)  a zone that is identified as principally for rural uses, 

(b)  a zone that is identified as principally for urban investigation, 

(c)  a zone that is identified as principally for residential uses on large residential 
allotments (for example, Zones R5 Large Lot Residential and RU6 Transition referred to in 
the standard instrument for principal local environmental planning instruments prescribed 
by the Standard Instrument (Local Environmental Plans) Order 2006).' 

3.12 This position is entirely consistent with the position referred to at clause 3.10. 

3.13 Relevantly however, clause 4(6) provides that the instrument does not apply to “land described in 
Schedule 1 (Environmentally sensitive land)”. 

3.14 Schedule 1 contains a range of descriptions of land where housing for seniors is excluded. It 
provides that the SEPP does not apply to “land identified in another environmental planning 
instrument by any of the following descriptions or by like descriptions or by descriptions that 
incorporate any of the following words or expressions”:  

"(a)  coastal protection, 

(b)  conservation (but not land identified as a heritage conservation area in another 
environmental planning instrument), 

(c)  critical habitat, 

(d)  environment protection, 

(e)  open space, 

(f)  escarpment, 

(g)  floodway, 

(h)  high flooding hazard, 

(i)  natural hazard, 

(j)    (Repealed) 

(k)  scenic (but not land that is so identified if: 

(i)  the land is within a residential zone in which development of two storeys or more in 
height is permitted, or 

(ii)  an adjacent residential zone, also identified as scenic, permits development of two 
storeys or more in height), 

(l)  water catchment, 

(m)  natural wetland. 

Land shown cross-hatched on the bush fire evacuation risk map." 

(emphasis added) 
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3.15 We refer to the water catchment exclusion in further detail below. 

3.16 Clearly however there are areas in NSW where sound planning dictates that development for 
seniors housing should be excluded. Immediate reasons that would come to mind following a 
review of Schedule 1 include protection of the environment and the safety of residents. 

4. Provisions of the Drinking Water SEPP 

4.1 The State Environmental Planning Policy (Sydney Drinking Water Catchment) 2011 (Drinking 
Water SEPP) commenced in 2011.  

4.2 The principal objective of the Drinking Water SEPP is to prevent development in the Sydney 
drinking water catchment, unless the consent authority is satisfied that the proposed development 
will have a “neutral or beneficial effect on water quality” (clause 3).  

4.3 Clause 3 reflects section 34B of the EP&A Act which states: 

"provision is to be made in a State Environmental Planning Policy requiring a consent 
authority to refuse to grant consent to a development application relating to any part of the 
Sydney drinking water catchment unless the consent authority is satisfied that the carrying 
out of the proposed development would have a neutral or beneficial effect on the quality of 
water." 

4.4 The Drinking Water SEPP identifies a very broad area as the “Sydney Drinking Water Catchment” 
area. Clause 7 provides that “for the purposes of section 34B (1) of the Act, the area of land 
identified as the Sydney drinking water catchment on the Sydney Drinking Water Catchment Map 
is declared to be the Sydney drinking water catchment.” That area covers an enormous area 
including the Blue Mountains, Wollondilly, parts of Wollongong, the Southern Highlands, nearly as 
far south as the snowfields. Please see attached map with black outline provided at Annexure A 
(Drinking Water Catchment). 

5. Is the Drinking Water Catchment a 'water catchment' for the purposes of the Seniors 
Housing SEPP? 

5.1 As referred to above, Schedule 1 of the Seniors Housing SEPP provides that certain land is 
excluded if it is 'land identified in another environmental planning instrument by any of the 
following descriptions or by like descriptions or by descriptions that incorporate any of the 
following words or expressions': 

(l) 'water catchment' 

5.2 In our view, based on the clear and express terms of the instrument, the Sydney Drinking Water 
Catchment is land either: 

• “identified in another environmental planning instrument as a ‘water catchment’; or 
 

• identified by a description that incorporates ‘water catchment’. 
 

5.3 This is because the words of clause 7 expressly use the term 'water catchment'. 

5.4 Accordingly, it is our view that on a strict reading of the instrument, the Seniors Housing SEPP 
does not apply anywhere within the Sydney Drinking Water Catchment area.  

6. Displacement could not have been intention of draftsperson 

6.1 In our view, the displacement of the Seniors Housing SEPP by the Drinking Water SEPP is an 
odd and rather absurd result that could not have been the intention of the draftsperson. 

6.2 The Seniors Housing SEPP (in particular its predecessor SEPP 5) was passed 13 years before 
the Drinking Water SEPP came into force. As referred to above it is the intention of the instrument 
to prevail over local planning controls. At the time, for the purposes of Schedule 1, a "water 
catchment" would have been a reference to a water catchment described in a local environmental 
planning instrument. 

6.3 There are numerous examples of water catchments in local environmental plans which survive 
today. These are the areas defined as "water catchment" in the Cabonne Local Environment Plan 
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2012, the Clarence Valley Local Environment Plan 2011 and the Lismore Local Environment Plan 
2012.  Based on a high level desktop review of these areas, these areas of land are sensitive 
areas, constrained by topography, ecology and flood risks. These areas are also somewhat 
remote from urban areas.  

6.4 In our view, it is these areas that the Schedule 1, matter (l) sought to capture. 

6.5 In light of the above it could not have been the intention of the Minister to displace the operation of 
the Seniors Housing SEPP over such a broad area. We would offer the following additional 
reasons: 

(a) the Drinking Water Catchment covers a large swathe of land in NSW which is 
approximately 16,000m² in size (according to Water NSW). Within the catchment, towns 
and cities such as Wollongong, Bowral and Goulburn are located which are ideally suited 
to development for seniors and those with a disability; 

(b) the aim of the Drinking Water SEPP is to ensure that development in the catchment area 
will have a “neutral or beneficial effect on water quality”. It is not to prohibit any type of 
urban development; 

(c) There appears to be no sound planning reason why the Seniors Housing SEPP would not 
apply within the Drinking Water Catchment as a blanket prohibition. In this regard we note: 

(i) at its highest, development under the Seniors Housing SEPP could potentially 
involve clearing, excavation and earthworks in Sydney Drinking Water Catchment. 
These activities routinely and regularly pass the NORBE test, particularly in the 
context of approved subdivisions and other large scale developments in the 
Sydney Drinking Water Catchment; and 

(ii) indeed, subject to satisfaction of the NORBE test, activities such as coal mines, 
quarries, industries, designated development and other types of offensive or 
intrusive development are permitted in the Sydney Drinking Water Catchment;  

(d) finally, if a proposed development was permissible in the zone under the relevant LEP, a 
developer could still carry out seniors housing under the provisions of the relevant LEP 
within the Drinking Water Catchment. However, a developer would not be able to take 
advantage of the planning controls in the Seniors Housing SEPP. 

6.6 Accordingly, we are of the view that the displacement of the Seniors Housing SEPP by the 
Drinking Water SEPP is an example of legislative oversight. 

7. Proposed solution 

7.1 In light of the above, we would respectfully suggest that an amendment of the Seniors Housing 
SEPP is required. 

7.2 One proposed amendment that would appear to clarify this issue is as follows: 

"Schedule 1 Environmentally sensitive land 

Land identified in another environmental planning instrument by any of the following 
descriptions or by like descriptions or by descriptions that incorporate any of the following 
words or expressions”:  

"(a)  coastal protection, 

(b)  conservation (but not land identified as a heritage conservation area in 
another environmental planning instrument), 

(c)  critical habitat, 

(d)  environment protection, 

(e)  open space, 

(f)  escarpment, 
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(g)  floodway, 

(h)  high flooding hazard, 

(i)  natural hazard, 

(j)    (Repealed) 

(k)  scenic (but not land that is so identified if: 

(i)  the land is within a residential zone in which development of two storeys or 
more in height is permitted, or 

(ii)  an adjacent residential zone, also identified as scenic, permits development of 
two storeys or more in height), 

(l)  water catchment (but only if identified as such in a local environment plan), 

(m)  natural wetland. 

Land shown cross-hatched on the bush fire evacuation risk map." 

7.3 We would submit that there is some urgency in resolving this matter and making an appropriate 
amendment to the Seniors Living SEPP. There are at least two issues that would arise if this 
matter is not rectified in the short term: 

(a) any development consent granted pursuant to the Seniors Housing SEPP in the Sydney 
Drinking Water Catchment area that has not been completed is vulnerable to legal 
challenge; and 

(b) proposals for seniors housing and disability housing facilities are not possible under the 
Seniors Housing SEPP. This would continue to place upward pressure on some dwelling 
prices and limit the availability of these areas to sustain a growing population. 

Please contact us if you have any questions with respect to this letter. 

Yours faithfully 
MinterEllison 

                 
John Whitehouse       
Partner         
 
 
Contact: Jeremy Farrell T: +61 2 9921 8521 
Jeremy.farrell@minterellison.com 
Partner: John Whitehouse T: +61 2 9921 4285 
OUR REF: JFW:JXF: Matter ref: 1138294 
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ANNEXURE A – Sydney Drinking Water Catchment 
 

 


